the Contract with America. In New Federalist No. 2, for example, Brinkley notes:
One of the most striking developments of the last fifteen years has been the growing power of a conservative opposition not just to particular public programs, but also to the survival of the federal government as an institution capable of playing a significant role in American life. The aborted Republican revolution of 1995, and the Contract With America that formed its basis, was the most visible evidence of this assault (p. 15).
Brinkley and his coauthors go on to provide detailed criticisms of several key components of the Contract with America and the Republican agenda. 4 The New Federalist Papers, however, suffers from one major problem: The authors' ideological and somewhat partisan bent occasionally prevents them from seeing the full complexity of the problem they attempt to address. As a consequence, their analyses are incomplete, and their alternative solutions often appear just as ineffective as those of the new antifederalists. Brinkley et al. suffer from the same blinding passion that led their predecessors to conclude that the Supreme Court was the "least dangerous" branch of government, 5 and that states had little to fear from the intrusion of the federal government into their affairs.
In making this argument, the authors appear to equate the Democrats with the original Federalists and the Republicans with the Antifederalists. In light of this construction, Brinkley et al. seem to conclude that to defend the Constitution they need only to attack the conservative antifederalist position and to offer minor adjustments to the status quo, which was forged during periods dominated by liberal Democrats, such as the New Deal and the civil rights era of the 1960s. 7 In fact, there is only one passage in the New 
7.
In some instances, the authors' biases are rather explicit. For example, in New Federalist No. 2 Brinkley shows his partisan colors when, discussing the budget deficit, he states: "The Clinton administration, the first presidency in a generation to envision important new government programs, found itself a prisoner to the deficit almost from the beginning" (p. 16). Brinkley goes on to call the Clinton health care program and welfare reform plan "victims" of the deficit (p. 16). The most telling statement of this sort, however, is when Brinkley notes: "The Republican Congress, ideologically committed to Federalist Papers that truly places the blame for the antigovernment movement on both parties. Shedding his ideological blinders for a brief moment, Brinkley states in New Federalist No. 16:
The result [of the government's failure to respond properly to the internal and external changes in American politics and society] is our present political moment-in which leaders of both parties vie with one another in expressing their hostility to big government, in proclaiming their faith in local and private solutions to what used to be considered national and public problems, and in proposing measures to free the entrepreneurial talents of the nation from the shackles of centralized regulation and control (p. 129, emphasis added).
Unfortunately, the authors do not adequately address the severity of this negative bipartisan sentiment underlying the antifederalists' arguments.
In general, this political slant manifests itself in two ways. First, the authors defend the status quo in situations in which the system is clearly not working. This defense sometimes entails dismissing valid and provocative proposals to reform government. Second, the authors often fall short of offering feasible suggestions to cure the real and perceived problems of modern American politics. An analysis of these problems might have provided for a stronger rebuttal to the antifederalist attack and shed some light on what is necessary to get the federal government back on the track envisioned by Hamilton, Jay, and Madison.
Structurally, Brinkley et al. divide their nineteen essays into five parts that weave history, law, and philosophy into a defense of the Constitution. 8 The basic thesis in all of these papers is that the concerns faced by Hamilton, Jay, and Madison, including factionalism, 9 tyrannical majorities,'" and concentrations of power," remain the major concerns of American politics today (pp. 7-14). The best way to combat these concerns, the authors argue, is to maintain the foundations of the status quo and to protect the Constitution and its federal system zealously (pp. 14, [20] [21] [22] These discussions provide the most stark examples of a partisan bias. 5 The authors' political slant also may have led them to underestimate the depth of the problem that the antifederalist movement represents. Throughout their book, Brinkley et al. propose relatively minor changes to the political system. The authors attempt to show how small reforms can solve the problems for which Republicans have offered major constitutional and legislative changes. In most cases, the authors are on point. For example, using a constitutionally compelled supermajority to prevent tax increases, a Republican proposal the authors critique (pp. 17-18), is akin to using an atom bomb to kill an ant.
In a few instances, however, the authors go too far in their support of incremental change. For example, in New Federalist No. 5 Nelson Polsby dismisses some common criticisms of the American two-party system. Although Polsby admits the American electoral system is imperfect and may not allow for institutional representation of the full spectrum of political views (pp. 39-40), he argues that the status quo sufficiently accommodates varying interests and that the alternatives to the two-party system are even more problematic (p. 42). For Polsby, proportional representation and a vibrant multiparty system are undesirable because they are somehow less efficient or effective in developing policy (pp. 42-43).
Because of his support of the status quo, Polsby lacks the objectivity necessary to admit that an open and multifaceted system could create an environment in which minority interests are respected because coalitions would be necessary when developing policy2 6 Proportional representation, for 12 . 42 U.S.C. § § 1971-1973 (1994).
See PETER BROWN, MINORITY PARTY: WHY DEMOCRATS FACE DEFEAT IN 1992 AND BEYOND

302-05 (1991). In New Federalist
No. 14, Sullivan briefly notes that opposition to majority-minority districts flows from the same source as the recent attacks on affirmative action and other programs designed to remedy past racial discrimination (p. 106). For a discussion of the Democrats' nearly single-handed role in developing and supporting such civil rights programs, see BROWN, supra, at 302-05.
14. Sullivan notes opposition to the "motor voter" legislation and the Brady Bill handgun checks, two programs associated with the Democrat agenda (p. 111). Sullivan also briefly touches upon the constitutional challenge to federal criminal statutes that are enforced by local law enforcement officers (pp.
118-19).
15. Partisanship should not be confused with ideology. Although the two concepts are almost impossible to separate, partisanship relates to formal party or group structures that serve a political function. Ideology, on the other hand, can exist without a formal organizational structure. example, may allow for racial minority representation in districts that are not majority-minority. 17 A third party might force the two major parties to represent their constituencies better.' 8 Polsby's position is tainted by the fact that he believes in a liberal Democratic agenda; as a result, he sees only a twoparty dichotomy of political opinion and policy options. Limiting voters to two choices, however, may not be in the best interest of American political development, and some electoral reform might be warranted.
See LANI GUINIER, THE TYRANNY OF THE
In the final part of the New Federalist Papers, each author discusses what he or she believes to be a broad change to cure the ills of the current political system. Brinkley discusses the importance of information accessibility to improving democracy (pp. 139-50), Sullivan writes about reforms in the media to ensure the distribution of accurate and insightful information (pp. 151-57), and Polsby offers his opinion that American democracy still works structurally and should not be changed (pp. 159-79). All three pursue an underlying theme of restoring legitimacy and public confidence in the federal governmentsomething they view as having been lost in recent years because of scandal and the antigovernment rhetoric often employed by politicians in their quest for office and power.
The confidence-in-government issue is first raised explicitly by Brinkley. In New Federalist No. 16 19. Brinkley offers five proposals: (1) "[Einhance both the status and performance of public employees" (p. 132); (2) "remind the public of the many things government has done" (p. 133); (3) -make clear the tasks at which government has failed, to point out what is wrong with existing policies and institutions" (p. 134); (4) "create some real sense of connection wtth ... followers" (p. 134); and (5) "introduc[e] into political discourse habits of reasoned reflection, making it an activity we can take seriously as an intellectual endeavor" (p. 135). These steps amount to educating the public about the abilities and limits of government; in other words, controlling expectations. Such a methodology does not solve the problems that the nation faces. Instead, it attempts to constrain the public's reaction to a political success or failure.
20. Their solutions amount to improving the quality and quantity of information given to Americans (pp. 151-57); instructing politicians and the media to end negative journalism and to start accentuating the positive achievements in government (pp. 139-50); and asking the American public simply to believe in government again (pp. 123-36, 159-79). Although accountability and responsible action are important to the relegitimization of American federalism, leadership is the key element that the authors fail to address.
The American public is discontented with the state of American politics. 2 The negativism and scandal that have surrounded American politics for the last decade are due, in large part, to a lack of effective and productive leadership. In following the general rule that it is much easier to destroy than it is to create, so too is it easier to run a negative campaign filled with mudslinging and misstatements than it is to tackle tough issues with programmatic and policy-based solutions.22 As Brinkley himself admits, American politics exploits ignorance about issues and does not seek to educate or explain policy choices-what Brinkley calls the "cultivation of ignorance" (p. 135). Although it is apparent Brinkley sees the problem, it is unclear whether he truly knows how to solve it.
Brinkley et al. certainly offer better options than the modem antifederalists, but their proposed solutions are insufficient to solve our current predicament. Perhaps it is time to look beyond the two-party system and common molds of government. The New Federalist Papers itself shows that partisanship can blind even the most thoughtful and well-intentioned of civic authors. One could argue that the parties have grown complacent because elections are only about defeating one opponent and competing with one set of ideas. Politicians do not necessarily need to provide positive leadership; they need merely to defeat their Democratic or Republican opponent on the predesignated Tuesday in November.
Somewhat radical ideas may now be required to reform the American political system, much as a radically centralized government based on a written constitution was needed to build a nation in 1789. Solutions such as proportional representation or a multiparty system may actually be worth consideration as a means of reconnecting the people with their government. Proposals like these can promote a strong federal system and lend legitimacy to government. They are also founded on a belief in positive government and a faith in the ability of political leaders that has been lost over the last thirty years. Although Publius may not have conceived of them 200 years ago, these alternatives are certainly based on ideas with which he would agree.
-Ryan M.T Iwasaka Some books are gifted for their timeliness. A crisis can make the emergence of a scholarly work so apt it ceases to be "academic" in the traditional sense and becomes a comment on the political moment. By virtue of the current crisis in judicial appointments---the slow pace of lower court appointment that has left dozens of federal bench seats unfilled for years on end'-Professor Goldman's Picking Federal Judges fits this bill. Picking Federal Judges is a thorough and richly detailed elucidation of the partisan, policy-oriented, and personal factors that contributed to the selection of lower court judges from 1933 to 1989. Using archival evidence from each presidency of the period covered, Professor Goldman has reconstructed the maneuverings and machinations that resulted in 373 appointments (and numerous failed nominations) to the federal bench.
While other books 2 and scholarly articles 3 have been written on the subject of lower court judge selection, no previous work has addressed the subject so comprehensively over such an extended period. In setting down the nomination stories in a single narrative, Goldman is able to illustrate clearly differences in presidential style; Johnson micromanaged (p. 160), but Eisenhower had other interests (p. 114). Goldman colors the story with a fairly unambitious argument, maintaining that appointments by presidents during times of party instability (such as the New Deal era or the time of the "Reagan Revolution") are marked by ideological (policy) considerations, while appointments at other times are more party-oriented (partisan) in nature.
I The subject that provokes today's reader most, however, is the negotiation of conflicts between the President and the Senate. Unfortunately, the book lands where it should begin to leap, as it is with the close of the Reagan Administration that we see the origins of our present problem. The same crisis that makes Goldman's book so timely, the culmination in the Clinton era of the forces set in motion in the late 1980s, entails a shift in circumstances sufficiently drastic to make this elaborate work more one of history than of political science.
I
According to Professor Goldman, during the years covered by the book individual senators had only one role in the lower court nomination process: influencing appointments to seats in their home-state jurisdictions. Rebellion en masse against a president's nominees was a virtually unheard-of phenomenon. The rare occasions on which the Senate did attempt to block a slate of nominees wholesale were generally limited to election years 4 and to disputes over state representation on circuit courts. 5 Public involvement in the lower court nomination process, like across-theboard Senate opposition, was almost never an influential factor. Goldman relates the involvement of small nongovernmental activist groups on both sides of the appointments of the first African Americans and women to the federal bench (pp. 51, 101), but otherwise he offers no mention of public action taken to promote or stop a lower court candidate.
II
The back room confirmation process ended with active campaigning by Reagan Administration conservatives. Reagan's staff attacked the courts for "constitutionally dubious and unwise intrusions upon the legislative domain" (pp. 297-98) and made the selection process a public issue. Like most ideological revolutions, Reagan's quickly outstripped him in its pace. Lobbying groups such as the National Rifle Association opposed and forced the withdrawal of one Reagan nominee, Andrew Frey, whom they saw as insufficiently conservative (pp. 78-79).6 Three right-wing senators (including Orrin Hatch) tested the credentials of another nominee, Joseph P. Rodriguez, through an ideology questionnaire. Although the senators soon abandoned the questionnaire approach (pp. 83-84), 7 the ideological nature of the nomination process continued, and the intervention of senators from states outside prospective judges' jurisdictions grew. Goldman, unfortunately, passes over these controversies and fails to note their significance as harbingers of the current crisis.
Liberals also had a role in the transformation of the process. In 1984, a set of liberal organizations in the umbrella group Alliance for Justice formed the Judicial Selection Project to research and oppose "egregious" nominees.' Liberal opposition resulted in at least a few very close confirmation votes on somewhat dubious grounds. 9 These nominations were, notably, opposed not just by senators from Alabama and the Seventh Circuit states, respectively, but by an array of senators from across the country. Goldman notes these battles, but he does not identify them as the beginnings of a change in the very nature of the confirmation process, as they would soon prove to be. Two simultaneous shifts had, with the Sessions and Manion debates, begun to occur: shifts both from private to public and from local to national intervention. Interest groups were thus poised for a real fight when the nomination of Robert Bork to the Supreme Court (and the ensuing opposition) fanned the debate on ideology into the well-known firestorm it became. 3 Why did the heat in the ideological kitchen rise so fast in the 1980s? It would be easy to attribute the changed tone of the process entirely to Reagan and the ideological revolution that he brought to Washington. But in reality, the roots are deeper. By 1980, the civil rights and women's rights movements had achieved many victories in the statute books and the United States Reports. With the changing statutes and post-Warren Court decisions, however, came an inevitable political backlash that threatened the movement's goals. The Equal Rights Amendment was defeated, 4 and when Reagan was elected, it appeared the pro-civil-rights tide was turning.
Reagan's ideological energies, however, were limited by the fact that the House appeared a permanent roost of the Democratic Party. 5 Having control of only the Senate (from 1981 to 1987),16 the Republicans chose to use their power where they had it: in judicial appointments.' 7 At the same time, liberals realized that their earlier victories meant little if they could not be repeated in the lower courts. The grassroots organizations that had been so effective in promoting civil rights goals in the 1970s turned their energies to defending these goals where they were most under attack-in America's courthouses. Public pressure from the left collided with public pressure from the right, and a skirmish turned into a war.
Picking Federal Judges, while an admirable account of the process from 1933 to 1989, presents only a limited impression of the current character of lower court judicial appointment. The picture the book paints of the behindthe-scenes give-and-take between individual senators and the President pays too little attention to activists from outside the government structure. Under Presidents Bush and Clinton, the vitriolic public and national intervention in the appointment process that began in the Reagan years has become a force impacting every judicial appointment.
Inl
While Professor Goldman describes lower court selection as "rarely a subject of national interest," one more prone in fact to "public indifference" (p. 2),18 lobbying groups have, in the last fifteen years, marshaled public opinion to an unprecedented extent to make their cases to the Senate. The effects of this phenomenon are unambiguous. Clinton quickly learned he would face strident opposition to the nomination of anyone appearing even remotely leftist; he has accordingly made few such nominations.' Liberals, hamstrung by their minority status, have been left to voice their discontent without much practical effect. No doubt emboldened by their experience with judicial nominees, Republican senators meanwhile have moved on to oppose appointed executive branch officials on ideological grounds. 24 Similarly, talk of impeaching "activist" judges, led by House Majority Whip Tom DeLay, is probably a direct result of the right's success in blocking nominations. ' It is possible that the current phenomena-the rise in the influence of interest groups and the mounting power of a rebellious Senate-are temporary blips on the EKG of the federal judiciary. 26 It is most likely, however, that these new influences on the selection process are here to stay. Political interest groups have come to realize how much is at stake in the lower federal courts. They will continue to exert whatever pressure they can on senators to reject nominees they see as "extremist." Senators will obey the wills of their geographical, ideological, and financial constituencies. The judiciary that results will be "Soutered"--chosen for its moderation. This is not an entirely negative effect. Moderation and balance are, after all, what we expect of our judges. Unfortunately, from some of the groups active in scrutinizing judicial appointments, we can also expect demagoguery, misinterpretation, and ensuing hailstorms of condemnation brought down on perfectly respectable nominees. A great number of bright, capable, and imaginative lawyers may, as a result, never make it to the bench; some of their ambitious juniors, witnessing the risks of speaking out or taking controversial cases, may "bland down" to aid their future prospects. In either case, the results will be deeply regrettable.
- 26. We may, for example, be experiencing the last throes of "payback" for the defeat of Bork; it seems unlikely the relevant parties have forgotten that Clinton himself was among the forces opposing Bork's nomination. See GrrENSTEIN, supra note 13, at 259 (discussing Clinton's opposition and proposed testimony against the Bork nomination). It is also possible that bravado goes with ownership of all of Capitol Hill, and the Republican Senate will feel less brave should the GOP lose control of the House.
27. No disrespect, obviously, is meant to the eminent Associate Justice, who must himself appreciate how his smooth confirmation was at least in part a function of what interest groups did not know.
